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Abstract

Under article (71/2) of the Palestinian Evidence Act No. 4 of 2001, the
Palestinian legislator authorized witness testimony in cases where evidence was
required by written evidence, in the event of a Literary Impediment to obtaining

written evidence.

This study dealt with the subject of Literary Impediments of Written
Evidence as one of the most important cases that prevent the contractor from
obtaining written evidence of proof as a result of psychological and internal
circumstances surrounding the conclusion of legal conduct, preventing the
contractor from obtaining written evidence and preventing it from demanding

writing in order to maintain mutual trust between the parties to the contract.

This study aims to define the concept of the Literary Impediments of Written
Evidence and distinguish it from the physical inhibitor and identify cases of the
Literary Impediments in accordance with the provisions of the Palestinian Law
of Evidence and comparative laws, in order to highlight the legal implications
and the judge's authority to assess its existence. In addition to focusing on the
identification of cases leading to the demise of the impediment and the removal
of its effects, and to determine the procedures of proof that may be resorted to

once the Literary Impediment has been established.

This study followed the comparative analytical descriptive approach by
analyzing the legal texts contained in the Palestinian Evidence Act No. 4 of
2001 and comparing them with comparative legislation, as well as analyzing the
findings in order to ensure both theoretical and practical knowledge.

The subject matter of the study was dealt with in two chapters. In chapter I, it
Is explained what is a literary impediment by discussing the definition of the

impediment in jurisprudence and law, the statement of its cases and images, and



the legal implications of the existence of the literary impediment and the

situations leading to its demise.

The second chapter dealt with alternative means of proof by writing when
there was a Literary Impediment, namely the means of proof by testimony when
there was a literary Impediment, and proof by affidavit and evidence, and proof

by judicial oath.

It was concluded from this study that the Palestinian Evidence Act
mentioned the "literary Impediment” is simply as an exception to the original
without any specifics or indication of the judge's authority to decide whether or
not to impose it or to determine its legal effects. It was also concluded that the
Palestinian Law on Evidence, specifically article (71/2), contains only cases and
images of the literary Impediment that cannot be expanded or measured. In
addition, the degree of kinship on which acceptance of the literary Impediment
was based. It has been concluded that it is realistic to assess whether or not the

literary Impediment rests with the tribunal's discretion.

As a result of this study, a number of recommendations were made. These
included modifying article (71/2) of the Palestinian Law on Evidence in order to
include, but not be limited to, cases literary Impediment. In addition to avoiding
determining the degree of kinship, literary Impediment judgements are based on

personal circumstances that can be assessed by the trial judge.
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francaise,
https://www.legifrance.gouv.fr/codes/texte Ic/LEGITEXT000006070716
(17/12/2023).

= Deécretn®2017-892 du 6 mai 2017 portant diverses mesures de

modernisation et de simplification de la procédure civile, Publié sur le
site République francaise,
https://www.legifrance.gouv.fr/loda/id/LEGIARTI000034667257,
(17/12/2022).

= Publié sur le site République francaise, Vie publique, Titré A quoi sert un
témoignage? en 30 juin 2021, https://cutt.ly/g3X9pER, (21/11/2022).

= Rédigé par des auteurs spécialises, Titré Preuve testimoniale, Publié sur

le site Ooreka A jour en February 2023,
https://justice.ooreka.fr/astuce/voir/529507/preuve-testimoniale,
(21/11/2022).
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